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|. Introduction

“The implementation of economic, social and cultuights is a most pressing
item on the international human rights agenda. il of people go without food,
health, shelter, education, work, social securdybrecause the resources are unavailable
to provide for these basic human rights but mamyes$ because societies are badly
governed, or democracy is lacking, or the ruleaef Is absent, or simply because there is
a failure of understanding about how one could ljouathe practical implementation of
economic, social and cultural rights.” (Ramchar@2 1)

When it comes to the implementation of human rights, attention is mostly given to
first generation human rights, also called civil and political sgfithese rights should
protect citizens from arbitrary state action. The Internati@@enant on Civil and
Political Rights (1976) is the relevant international accord thamnpted the acceding
parties to take the necessary steps for adopting the provisions into national law.

However, increasing attention is given to second generation humas, radga
called economic, social and cultural rights. Such rights arecaroed with encouraging
governments to pursue politics which create conditions of life empisidividuals, or in
some cases groups, to develop equally to their full potential” (B&9@6: 46).
Governments have to become active to implement the rights of dhiziens. The
International Covenant on Economic, Social and Cultural Rights (19/@)eirelevant
international accord. These rights become more and more impartané iattempt to
combat poverty and inequality and in the quest for ensuring adequate dteimggards,
something a big part of the world population is lacking of. Howevesnasan generally
observe, these rights are often neglected in the constitutions of the mendser stat

As | had done some general research on the Indian constitutionizedetiat
economic, social and cultural rights can actually attain a pehetieaning. In India, the
main agents for promoting such rights were judges and legal &twisoconstructed

the de factoenforceability of economic, social and cultural rights — and thapitées



Article 37 of the Indian constitution, which declares economic, socthlcaltural rights
arede jurenot enforceable. India is an often cited case within this dwarbaject matter.
This January, | was the first time exposed to the South Afrioastitution. It is, to my
knowledge, the only constitution whiae jure gives second generation human rights
explicitly the same status as first generation human rigtitdhaus does not discriminate
them, when it comes to their enforceabilide factg however, the enforcement of these
rights is a little more modest, because Article 36 of the BillRights Section
significantly limits the scope of application. The South African constitutionrtecpkarly
interesting, because it was drafted in consideration of the destrie from the apartheid,
while India’s constitution is an interesting example for a post-colonial ionst.

In this paper, | want to compare the Indian and South African cormtguin
terms of their second generation human rights. | will at ftsictly adhere to the
constitutional text(de jure) and examine what kind of rights the constitution grants.
Then, | will look at more practical exampl@te facto).How do the Constitutional Court
(South Africa) and the Supreme Court (India) respond to cases \heerereach of
second generation rights is given utterance? Do the courttysadbere to constitutional
provisions? How practical are economic, social and cultural rights? the citizens
benefit from their rights? Or are these rights hollow? Esdtion will be complemented
by an appraisal, where | compare the situation in both countrigge fimal conclusion, |
will make some general remarks about the lessons we have learnt from my paper.

At this point, | want to give a short account on the nature of legahreh. Every
researcher, who has done work on a comparable topic in legal studiencaunter the

following phenomenon. During the first phase of research, namebersog the



secondary literature, one will always come across the samesginom the same cases.
Landmark judgments, often containing sensational statements of juatgesjted by
researchers to bring forward their own argument. This is, of eparsalid strategy of
developing a paper. However, we should be aware that a few landmdgrkgnts can
never stand for an overall body of legal cases. Often, thedm&k judgments are from
the highest judicial body. Many other cases, that never entergheshicourt in charge
for human rights matters — be it for administrative, standingemaétor other reasons —
remain concealed. Thus, | will never claim representativermsthé argument of my
paper. | am well aware that many people, who broach the breacbnaineic, social and
cultural rights, are often not heard from the courts in accordaribeheir constitutional
procedural rights. In many cases, they are not even aware ofigids. Here, | only
want to show some examples of cases that have entered the Highest of legal
jurisprudence, in order to better understand the ‘real constitutioeahimg’ of second
generation rights in the two national constitutions. And | want to show ‘second
generation human rights law can work’. It is but understood that nhjiorsprudences
are the best point to do this study, because most human rights alnegesdless of the
fact that their root lies in international law — are addressed in nationas.court

| hope to attract some interest for the salient featureeeofSouth African and
Indian constitutions and jurisprudence, and maybe set a stimulugtfeerfcomparative
research of human rights law. We could learn interesting lessongtie similarities and
differences within national constitutions, which might be relevantHe overall body of
human rights research, and which might be an incentive for intamahtegal experts to

work on a more comprehensive body of ‘social human rights legislation’.



I1. Economic, Social and Cultural Rightsin South Africa and India

We should now have a look at the South African and Indian constitutions in order
to determine the role of economic, social and cultural rightsarréspective setting. At
first, | will strictly adhere to the constitutional texts farowing thede jurerole. In other
words, | will use a strictly textual interpretation of thespgective provisions in the
constitutions. In the next step, | will then discussdédactosignificance of these rights,

using legal opinions, most importantly consisting of court verdicts.

A.) Economic, Social and Cultural Rightsin the Constitutions (dejure)

1.) South Africa

The South African constitution, which came into force on Febru8rg @97, is a
result of a year-long bargaining and negotiation processtheigourth constitution that
came into effect after the independence of South Africa, buttbalfirst post-apartheid
constitution. Thus, the document has a significant meaning for thanehised state,
when it comes to the issue of having a guideline for the negessaial transformation
of the country.

The South African Constitution is unique in many regards, espeaialerms of
the public participation during the drafting process. Already duhedirst stage, namely
the creation of an interim constitution, public input in the form of lililom petitions
had been received (Sarkin 1999: 68). Part of this interim constituasraw interim Bill

of Rights, which was subject to a vivid debate, because

“[m]uch of the South African Bill of Rights debateas concerned to address the
issue of whether second and third generation rightsuld be made justiciable. The



interim Bill of Rights to a large extent escheweflerence to socio-economic rights, on
the basis that these were not considered essémtibe process of political transition.”
(Cockrell 1997: 526)

Following the interim Bill of Rights, the drafting of the final ctihgion began.
Again, the public participated in this process, albeit indirectlthe form of an elected
Constitutional Assembly. The reason for this is that “the nagjogy parties had not felt it
proper to make the final document without public endorsement through etimral
system” (Anonymous 1997: 246). Along with the final negotiations, theynexglated
Constitutional Court had to give a legal opinion on whether the drathefnew
constitution complies with the schedule of the interim constitutions €htire process
made the final Bill of Rights even stronger in its resulgc@spared to the interim Bill of
Rights. Not only did the new Constitutional Court enhance the requitenfer
amendments to the Bill of Rights, but also did this process extensctpe of rights
covered. A set of socio-economic rights was finally included thi catalogue of
fundamental rights covered under the Bill of Rights (Cockrell 1997; Sarkin 1999).

Before identifying the particular economic, social and cultgdlts, we should
have a look at the Preamble of the South African constitution. A PBteaof a
constitution is normally never directly enforceable in a court, blgsh®e interpret the
entire constitution, because it contains in short the main ethimmamdgoals of a state.

The Preamble of the South African constitution declares, inter alia, that

“We therefore, through our freely elected repres¢ines, adopt this
Constitution as the supreme law of the Republiassto —

Heal the divisions of the past and establish a etgcbased on democratic
values, social justice and fundamental human rightg

Improve the quality of life of all citizens anddrthe potential of each person”.



From this, it can be inferred that the government should palsitive steps
towards improving the condition of all people, especially for those wtdban victims
of the system of apartheid. Attaining democratic values, socittguand fundamental
human rights are the prime goal of the ‘new South Africate’sttn Section 1(a), the

constitution becomes a little more detailed and defines one of the state’s walues a

“Human Dignity, the achievement of equality and #i@vancement of human
rights and freedoms”.

Equality in a constitutional context can best be attained through eegrswuial
and cultural rights. Such rights are an integral part of Ch&ptdrthe South African
constitution (Sections 7-39), which comprises the Bill of Rights. TileoB Rights,
which is defined as'a cornerstone of democracy in South AfricdSection 7(1)),
contains a mix of first, second and third generation human rights. Normally, hurn rig
are part of the relationship between the state and its citisdreseby the citizens should
be protected from arbitrary state action (negative human rightian claim the state to
act on their behalf (positive human right). Third party effe€tsonstitutional rights are
uncommon. However, the South African Constitution goes beyond this principle and
clearly denotes in Section 8 (2) tHi] provision of the Bill of Rights binds a natural or
a juristic person”. Thus, the Bill of Rights does not only bind the state, but also esquir
private actors to abide tl provisions. This extends the reach of fundamental rights in

South Africa significantly. Sarkin (1999: 80) summarizes succinctly:

“Significantly, the final Bill of Rights not only ibds the state (vertical
application) but, to the extent that the naturdghef rights permits, it also binds private
and juristic persons (horizontal application). Thgtent to which it will operate
horizontally remains for the Constitutional Couwrtdetermine as cases arise. [...]A wider
interpretation will permit the clause to have intpat constitutional implications for
preventing discrimination in the private sphere.”



Most of the rights in this chapter are classified as cwd political rights (see
also Cockrell 1997: 525-526). Now, let us identify the specific econosoicial and
cultural rights that are laid down in the constitution. LiebenbettgyRet al. (2000: 23)

identify seven of such rights:

) The right to a clean environment (Section'24)

) The right to property (Section 25(5)-(9))

) The right to housing (Section 26)

.) The right to health care, food, water and socialiggy (Section 27)

) Certain rights for children (Section 28(1)(c)-(d))

) The right to education (Section 29)

) The right to conditions of detention that are cetegit with human dignity (Section
35(2)(e)).

These rights are by no means discriminated against civil aftecalotights, but
enjoy the same status within the constitution. Now, we should lodle atarresponding
section that defines their enforceability, as fundamental righttsout any practical
implication and procedural mechanisms would be redundant.

Section 38 of the constitution deals with the enforcement of humars.right
unambiguously attests that all of the rights included in theoBiRights are enforceable.
And they are not only enforceable by the person concerned who bdlidss right
was infringed upon (Section 38(a)), but also by any other persargamti his behalf
(Section 38(b)), or even anyone acting in the public interesti@®e38(d)). Section 38
thus reveals that all these economic, social and cultural rightsiléy enforceable, and
that thelocus standhas been liberalized in order to enable more people (indirecgsacce

to the courts and hence foster the transformation of the South African society.

1| challenge that the right to a clean environmisna second generation, or an economic, social and
cultural right. In the international law literatuen human rights, it is rather referred to as drdth
generation human right” (Sieghart 1990: 376). Thjesheration human rights, also called solidarights,
refer to “groups rather than to individuals, anduiee the Government and international agenciesoto
operate with and assist those whose own resoureeissufficient to achieve the necessary ends” [Boy
1996: 46).



When it comes to interpreting the Bill of Rights by the courgtiSn 39 (the last
part of Chapter 2 of the constitution) becomes relevant. And Section 38@nsoabme
very interesting and unique features, if seen in a comparativpdespective. Normally,
law and treaties are in the first instance interpreted iardaace with its literal meaning
and in the full context of the concerned Iam other words, the language employed will
be used as strict means of interpretation. If any resolution fails herg igruhclear what
exactly was meant by the selected wording, supplementary dotsjmess drafting
materials or other historical documents that enable to deterthmecal meaning’, might
be consulted. A teleological, or purposive interpretation, is normadiynthtter of last
resort. However, the Constitutional Court in South Africa must, wheargreting the
Bill of Rights, “promote the values that underlie an open and demosuatiiety based on
human dignity, equality and freedom” (Section 39(1)(a)), “must consndemational
law” (Section 39(1)(b)), and may consider foreign law (Section 89]f) In other
words, to put it bluntly, it depends on the discretion of the judges bantdrpret the
clauses and how to decide upon particular cases. Using internatiocamparative
foreign cases is done on a routine matter by courts around the espé&tially if a court

is in a deadlock and needs another practical reference. But detegyriiaivalues which

2 See for instance Article 31 of the Vienna Convemtdn the Law of Treaties. The Vienna Convention is
referred to by a lot of international dispute methms, if two parties cannot mutually resolve their
differences and have to call upon an internati@mbitrator. The principles of Article 31 can be fiduin
many national legal systems. On a sidenote: 12dmmahave acceded to the Vienna Convention, but not
South Africa. | assume that the government duripgrtheid refused to join the system, and that te-p
apartheid government has not yet fulfilled theeci# for ratification. As a matter of irony, theévina
Convention could be used for the interpretatiommaftters surrounding the Bill of Rights, since itais
international treaty in accordance with Sectionb3%f the Constitution, and as the ConstitutiorSofith
Africa has been passadter the Vienna Treaty was effective. It does not migtiat South Africa is not a
party of the treaty, because Section 39(b) talksighll international law and not solely of the egments
which South Africa has acceded to. As we know, dmelties are only relevant for a certain caséeéf t
treaty was passed before the law concerned waggdBsinciple of Non-retroactivity, as formulated i
Article 4 of the Vienna Convention).

3 Using foreign law, South African judges can frohe texperiences of other Constitutions and the
corresponding jurisdictions in the world.



are used for interpretation (Section 39(1)(a)), rather than dengana textual
interpretation in the spirit of good faith, definitely allocates the judgesdd fmawer as to
how to conclude their judgments. It can almost be equalized with pobéyrg by the
judiciary, because they will have the power to “promote the valuésiticierlie an open
and democratic society” and thus have a significant influence davhmaking and the
politics in South Africa. This lies in contradiction with Montesquiessrit of the Laws,
as it impairs the division of powers. From this, we can see lieajutliciary in South
Africa has, at least constitutionally, considerate power to p@nooteven prevent, the
transformation of the society in the post-apartheid era.

Another important provision, when it comes to the enforcement of thes ricgnt
be found in Article 36. Article 36(e) states that if theestads “less restrictive means to
achieve the purpose” of the right, these rights cannot be falimetl. In other words, if
the state does not possess adequate resources to ensure the esooc@hand cultural
rights that are written down in the Bill of Rights, any atefinrom the citizens to enforce
them in front of the courts and thus demand a positive action of tieevathafail. The
judges will have to determine if such a case exists. This sdikel| very serious
provision in the first instance, because it significantly lintis scope of the economic,
social and cultural rights. But one can also see it the otherraayd: if the state
possessed the resources to implement economic, social and cudhisgland citizens as
plaintiffs sue the state, it would be obliged to act in many cases.

From this short excurse into thgextual meaning of the South African
Constitution, we can see that there is some potential to enfoor®raic, social and

cultural rights, at least when it comes to the jure situation. Economic, social and



cultural rights belong to the regular set of fundamental rigidscan be enforced in front
of the courts in accordance with Section 38 of the constitution, shuilstdte possess
adequate resources in accordance with Section 36. However, @en S reveals,
judges have significant power in the decision of the casesdetaey can interpret “the
values that underlie an open and democratic society based on human doyradity and
freedom”, and use supplementary material in the court proceedhgpter 11.B of this
paper will analyze how the constitutional rights are implememtedality de factg, in
illustrating some cases and discussing other legal opinions. Buepefrshould repeat
this exercise at the example of the Indian constitution, in oréetecthe framework for

the comparison of both constitutions.

2) India*

The Indian constitution came into effect on January, 2B950. Unlike the
drafting process of the South African constitution, the final versiorthef Indian
constitution was only decided upon by a Constituent Assembly thatferaset! through
indirect elections, chosen by provincial legislatures that had éleeted in early 1946”
(Sarkar 2001: 35). There was no element of direct participatioit,veas the case in
South Africa. Rather, as it can be inferred from Sarkar (200#),drafting of the
constitution was an affair of a limited number of Indian politidéé® that had emerged
during the anti-colonial struggle against the British Raj. Of eyuesalizing the historical

context, we cannot expect the Republic of India to have had a straléing procedure

* A part of this section has been adapted from amopfaper of mine: “Citizens’ Action and Judicial
Activism through Public Interest Litigation: Makinghe Constitutional Goals True?”, online at
http://www.subin.org/pil.pdf.
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as it has happened in South Africa. However, this differenceorghwnoting, as it
reemphasizes the unique way the South African constitution wasdreath all lessons
that were learnt from apartheid.

The Indian constitution has the distinct feature of being the longaetderw
constitution on Earth (Cunningham 1991: 734). is a very liberal, modefnand
progressive constitution, which waster alia, shaped by the colonial experience. Same
as | did with the South African constitution, | will at first lookthe Preamble of the
Indian constitution, and then at the relevant parts that contain thanfemdal rights for
the citizens.

The Preamble, which is, as the South African one, not directtyeadble in the
courtsper se gives an idea about the aims and objectives of the Indian constitution,
which are phrased out more elaborately in the following seclitindefines India as a
“Sovereign Socialist Secular Democratic Republic”. The tesosialist” (and “secular”)
were only included into the preamble with 2" Amendmento the constitution on

December 18, 19762 In addition, the constitution puts an emphasis on equatitgt

® The COI has more than 390 articles (plus sublasicand requires, as the author says, more than 18
pages in print. The length of the COI can be exgldiwith the complexity of center-state relations i
India, which take the overwhelming majority of Atés in the Constitution. Jain (2003: 12) gives @en
detailed account and points out that the constitutias 441 Articles and 12 Schedules and “is prigliab
longest of the organic laws now extant in the worltis interesting to note that hardly any publion
displays the full text of the COI in one unity. Mals (1990) book is one of the only publicationsngoso
(as the author claims) and an excellent refereacédving the full text of the COI as of 1949, aonith

all amendments till 1990 (cross-referenced withim ¢onstitutional text) within one single publicati

® Jain (2003: 11) points out that the COI could dhuipon the experiences of different countries in
constitution-building and cites in particular theamples of the Western liberal democracies of tBaAU
Canada and Australia, along with the unwritteniBhmitConstitutional Law.

" In Golak Nath v. State of Punjab, AIR 1967 SC 16485iBie court says: “It [the preamble] contains in a
nutshell, its [the constitutions’] ideals and itpaations. The preamble is not a platitude butntiogle of its
realisation is worked out in detail in the Congtdgn.”

8 It is particularly interesting that Former Primeinidter Indira Gandhi decided to implement this
Amendment during the State of Emergency and inclide term “socialist” into the preamble, as it
underscores her endeavor to eliminate “inequatitintome and status and standards of life” (Shakid
Singh 1990: 2).
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alia. The terms “socialist” and “equality” of the preamble helpriderstand the status of
economic, social and cultural rights, which will follow in the main constitutiomxal te

Now, let us have a look at the fundamental rights of the Indiantitudits.
Unlike in the South African constitution, which contains a comprehenslvefBRights,
comprising civil and political as well as economic, social aodtural rights, the
Fundamental Rights Section (Part Ill of the Indian constitutioniclas 12-35) only
contains civil and political rights. Through Article 32ght to constitutional remedig¢s
these rights are directly enforceable at the Supreme Court of India.

As we have learnt now, the Fundamental Rights section of the Inostitation
does not contain any economic, social and cultural rights. Frontiyditeral meaning,
India does not have any second generation human rights that areeabferihrough the
procedural right of Article 32. But let us look a little beyond Ml&rmf the constitution
and turn to Part IVPart IV consists of the Directive Principles of State Rqlrt. 36-
51). Here, we can identify a set of rights that come closeaiooeaic, social and cultural
rights, because the state is required to engage in positivn doti the benefit of the
citizens — as we know one person’s right is another person’s dut. sécio-economic

rights includejnter alia:

1.) The right to adequate means of livelihood (Arti88{a)),

2.) The Promotion a distributive economic system (A38(b) and 39(c)), to eschew a
concentration of wealth (Art. 39(c)),

3.) The right to just and humane conditions of work araternity (Art. 42)

4.) The right to a living wage, conditions of work aring a decent standard of life and full
enjoyment of leisure and social and cultural opyrities (Art. 43)

5.) The right for free and compulsory education folatan (Art. 45)

6.) The duty for the state to raise the level of niginitand the standard of living and to improve
public health (Art. .47)

7.) The protection of the environment (Art. 48A).

® Jain (2003: 1607-1632) is an excellent referenadetve deeper into these provisions and understaid
dynamics.

12



In short, the Directive Principles, and the economic, social and &lulights
contained within, “are designed to usher in a social and economic Eyan the
country” (Jain 2003: 1595). They have redistributive quality and impose policy
obligations on the state to institute procedures towards the immpenteof the situation
of the citizens over the course of time.

But are these provisions rights, and can people demand positive actiothéfom
state? As opposed to the preceding Fundamental Rights sectiam,itwdmanes to the

procedural provision, Art. 3inambiguouslgays that the

“provisions in this part shall not be enforceabjeadmy court, but the principles
therein laid down are nevertheless fundamentahéngovernance of the country and it
shall be the duty of the State to apply these fpies in making laws”.

In other words, these principles a@mpulsoryguidelinesfor the state in making
laws and policies (the administrationsigictly bound by them), but they are not legally
enforceable by the citizens. Thus, they can be classified asehforceablepositive
human rights’ where the state is actually obliged to do something specific.

From the textual interpretation of the relevant parts of the nnchastitution, we
can summarize the following. The Fundamental Rights section (FPgriwhich is
enforceable through Article 32 of the constitution, does not contaie@momic, social
and cultural rights. The Directive Principles of State Posiegtion (Part IV) contains
economic, social and cultural rights, which are not enforceable andastce with Article
37 of the Constitution. They are only compulsory for the policies ofttte, 9ut no one
can sue the state if the latter does not adhere to these guadélites is the truth, then
Indiade juredoes not grant her citizens any enforceable second generation hghts.
Let is, in the next step, appraise these findings againstethere findings of the South

African constitution for establishing the first part of the comparison.

13



3.) Appraisal

From a strictly textual interpretation of the South African almtlian
constitutions, it is obvious that the South African constitution is magressive when it
comes to the implementation of economic, social and cultural rightgsf these rights
are classified as fundamental rights and thus embedded withinltloé Rights section.
According to Section 38, citizens can approach the courts if tHeavédhat the state
does not do the necessary to promote their economic, social and|audfot® Thus,
using this approach, these rights are legally enforceable.t@teecein be compelled by
the courts through citizens’ action to pursue its policies inrdeoc@e with economic,
social and cultural rights. However, as | have shown, Section 38 liha application to
the extent that the state needs to possess adequate resoureeSewatnin 39 gives the
judges more power when it comes to the interpretation of legal hearings.

Although the Indian constitution also contains economic, social and alultur
rights, these rights are de jure not enforceable, since they ddatong to the
Fundamental Rights section of the constitution, which in turn are eafole through
Article 32 of the constitution. Economic, social and cultural rightsaaly compulsory
guidelines for the policies of the state. But the question wh#thestate adheres to these
policies remains open. Who monitors this? And who can legally compidime state
does not abide by these principles. According to Article 37, tireos cannot sue the
state, because they do not have the right to act as plaintiff and call upon the courts.

We can thus see that the constitution of South Africa seems rtwtee serious,
when it comes to the ‘theoretical practicability’ of economsmgial and cultural rights.

We do not know, however, how the practice looks. Often, rights exist orpamer. Or

14



rights are interpreted, reinterpreted and recontextualized byefayjudges, advocates
and other legal professionals. It would not require the professionanfyer, if rights
were unambiguous like a mathematical function. Thus, the next sedlidook at legal
practices in South Africa and India, respectively, and compare ¢mwts have

responded to cases with a pilloried breach of economic, social and cultural rights.

B.) Economic, Social and Cultural Rightsin Practice (de facto)

1.) South Africa

We saw that South Africa hae jurea very sophisticated approach to economic,
social and cultural rights, as they are legally directly eefable, albeit with limitations.
Let us make a short excursion into the nature of rights, befoexamine more in detall
how the jurisprudence in South Africa reacts to claims bgititeens for the enforcement
of second generation human rights.

In reference to Article 26 of the South African Constitutionhfritpb housing),
Plotke (2000: 14) mentions that “while decent housing may be a righth 3dutans
should not expect it soon”. He continues his section about rights onflatid asks the
guestion: “If rights cannot be claimed now, what sort of constitusioinis? Such failures
can encourage populist upsurges aimed against a constitution devakiaidtbw and
formalistic”.

Is the South African constitution really hollow and formalistic?ther words,
does it contain a number of great ideas and intentions, which ary legapracticable?
Since the new constitution is relatively young and does not have the Isady of

jurisprudence as most of the other comparable democratic constitutidhe world
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have, let us quickly have a look at secondary literature from otiterlass, before
looking at some cases that have been decided upon by the South Afocstitutional
Court.

As said, Article 39 extends the scope beyond a strict textugpiatation of the
language and gives the judges a considerable quantum of autonomy poeintee
provisions in accordance with the principles as stated in the sdicle. &arkin (1999:
77) summarizes this idea lucidly, while elucidating how the Constitutional Co8duth

Africa will pursue its role of a ‘teleological interpreter’ of thal Bf Rights:

“[...] it should be borne in mind that the languadgettee Constitution is only
one among a number of factors guiding judicial riptetation. Courts of the new
Republic do not place great emphasis on the lareyaagl give limited weight to the
intent of the framers. The Constitutional Court bkgady indicated that it will adopt a
‘purposive’ and ‘generous’ approach to constitugilonterpretation.”

The author points out that language is only one factor for interprétiag
constitution. He also underlines that the Constitutional Court has tedita willingness
to interpret the Bill of Rights “purposive[ly]” and “generouslly]”. itW generous, he
probably means that the court will try to as much as it cander to ensure that the state
abides to the rules, in order to make the constitution a document foedpke. However,
we always have to keep in mind that resources of statesnatedj and that people,
either individually of organized as groups, will bargain to achievéésé possible deal.

Hence, it is not a surprise that the final conclusion of the same author is more modest:

“Already, the Constitutional Court has indicateditit will not be robust in its
determination of issues relating to resource atlona Thus, while second and third
generation rights have found their way into thealffi€onstitution, they will have little
significance in practice, since the resource piEaiion necessary to give them effect
will solely depend on government determination &rf&n 1999: 87)

Thus, Sarkin’s opinion matches significantly with Plotke’s opinion. \\degise

does it make to formulate a right when it is limited within #sne chapter of the
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constitution and thude factocan hardly be claimed? Or is it still possible to pradiical
insist on economic, social and cultural rights? In order to giveemabout the practice,
we should look at some relevant court judgments.

Let us begin with a short remark about thknister of Health and others
(Appellants) v. Treatment Action Campaign and others (Respondents}® calse
Government of South Africa was sued by the Treatment Action Cgmjpaifront of a
lower court in accordance with Section 27 (right to health) antdoBetl (right to life)
to make nevirapine (for HIV and AIDS treatment) available tohmat and their babies
within public health facilities. The government failed with its ap@ front of the
Constitutional Court to overturn the original order of a lower couris hort example
does show that economic, social and cultural rights can be successfifdirced.
However, here the right to life (which has a much higher status a first or second
generation rightinighthave prompted to court to decide the way it did. So, let us look at
a case where reference has been explicitly made to an economic, sociatumad rayiht.

Probably the most cited case in this context isltéiee Grootboom casg The
plaintiff, along with 900 other applicants, was living under appaltogditions in the
Wallacedene Township. Before, they had been occupying someand’sihd were then
evicted and thus homeless. Earlier, the Municipal Court had ruled that the iasphead
to be provided with shelter and basic facilities. The governmemtcidnj to the first
judgment and called upon the Constitutional Court. The original apieare at least

partly successful in claiming their right to adequate housiragaordance with Section

% Decided on % April 2002 (Case CCT 9/02), reprinted in (Ramcha2805: 144-153).

" The Government of the Republic of South AfricastFippellant), the Premier of the Province of the
Western Cape (Second Appellant), the Cape MetrapolCouncil (Third Appellant) and the Oostenberg
Municipality (Forth Appellant) v. Irene Grootboomd others (Respondents), decided on 4. 10.2000(Cas
CCT 11/00)Reprinted in (Ramcharan 2005 297-336).
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26 of the constitution. Although the Constitutional Court was hesitantantigg an
absolute right of housing to all applicants, as the resources ofuthieipality would not
have been sufficient, it took another approach to ensure that theaapploould enjoy
minimal standards. In accordance with Section 28 of the constitutimmtémplated that
at least the children of the applicants had a right to adequate hoasth¢hus also the

parents of the children, who were seen as inseparable. The court ruled that

“the order requires the state to act to meet tHgyation imposed upon it by
section 26(2) of the Constitution. This includes tbligation to devise, fund, implement
and supervise measures to provide relief o thosesperate neetf”

Seleoane (2002: 50-51) summarizes the implications of this judgment:

“[Justice] Davis [of the Municipal Court] has dited the government to
provide shelter to the Children of the Applicantstérms of Section 28(1)(c) of the
constitution. He further directed that the childreoncerned had the right not to be
removed from their parents, the effect of which ldobave been to provide shelter to
their parents as well. On appeal, the Constituti@uaurt opined that it was wrong for the
government not to have a policy on such matterg. ddurt directed the government to
provide applicants with basic sanitation facilifiegter, and certain building materials.
The court set a date by which its order must hasenbeffected and directed the
government to report to the Registrar.”

From this landmark judgment, we can learn that there is a pogsibilitlaiming
economic, social and cultural rights out of the South African catistit as long as the
resources permit an intervention to grant the citizens a mirgtaatlard. On the other
side, this judgment serves as evidence that economic, socialleunalaights are not as

strong, because Section 36 limits the absolute application. The court clearlyatays

“Socio-economic rights are expressly included im il of Rights; they cannot
be said to exist on paper only. Section 7(2) of @uwnstitution requires the state to
respect, protect, promote and fulfil the rightstle Bill of Rights and the courts are
constitutionally bound to ensure that they are quied and fulfilled. The question is
therefore not whether socio-economic rights aréigiable under our Constitution, but
how to enforce them in a given case. This is a déficult issue which must be carefully
explored on a case-by-case bafs.”

12 At para. 96 of the judgment, reprinted in (Rameaha2005: 335).
13 At para. 20 of the judgment, reprinted in (Ramaha2005: 306-307).
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In other words, economic, social and cultural rights do not only existery,
the state is bound by them. But it has to be evaluated on a cassépasis how and to
what extent they can be enforced.

On the positive side, the court has also directed the state ta passesponding
policy, in order to comply with the constitutional rights of thezeitis. In the same
judgment, we receive some clarity about the status of economiel soal cultural

rights. The court points out:

“Our Constitution entrenches both civil and poéficrights and social and
economic rights. All the rights in our Bill of Righ are inter-related and mutually
supporting.**

We can learn from thirene Grootboom casthat economic, social and cultural
rights enjoy the same status of civil and political rights] #he state has to do the
necessary to adhere to these rights, be it negative or postiime. dde people of South
Africa thus can be successful with applications that have légal base in economic,

social and cultural rights. Ramcharan (2005: 2) summarizes aptly:

“In that very case, the South African ConstitutioBaurt accepted the concept
of the minimum core obligation enunciated by themBattee of Economic, Social and
Cultural Rights”.

A third case which is very interesting and amplifies the extenthich economic,
social and cultural rights can be enforcedlhsagraj Soobramoney v. Minister of Health
(Kwazulu-Natal®. The plaintiff could not affordregular dialysis treatment and cited
Section 27 in front of the Constitutional Court, in order to force theitabsp give him

the treatment free of cost. The application failed on the grounds that this was s®é ca

14 At para. 23 of the judgment, reprinted in (Ramana2005: 307)
15 Decided on 27.November 1997, (Case CCT 32/97)ritep in (Ramcharan 2005: 47-65). The original
citation of the judgment is 1998 (1) SA 765 (CC).
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immediate emergency, requiring life-supporting measures. The @oiosial Court first

explains the general scope Sections 26 and 27:

“What is apparent from these provisions is thatdb#gations imposed on the
state by sections 26 and 27 in regard to accebsusing, health care, food, water and
social security are dependent upon the resouraakahble for such purposes, and that the
corresponding rights themselves are limited byaras the lack of resources. Given the
lack of resources and the significant demands emtthat have already been referred to,
an unqualified obligation to meet these needs wawitipresently be capable of being
fulfilled. This is the context within which secti®Y(3) must be construed”

Then, the court gives the following reason to dismiss the application:

“The appellant’'s demand to receive dialysis treaiina® a state hospital must be
determined in accordance with the provisions otigas 27(1) and (2) and not section
27(3). These sections entitle everyone to havesadrtehealth care services provided by
the state ‘within its available resourcées$”

As said, this was not a case of emergency here. And the prainteaZulu
Natal does not have the adequate financial resources, as the getgresine in para. 24
of the court order. The state budget does not permit to acqane dralysis equipment,
and not even the available equipment is sufficient to meet the deimaethergency
needs, ensuring health and safety regulations.

Interestingly, this case illustrates how South African judgés tto foreign law in
order to interpret their own Bill of Rights. Explicit refecenis made to a comparative
Indian case. IfPaschim Banga Khet Mazdoor Samity and others v. State of West Bengal
and anothef® as the judges point out, the court decided that denying emgrgenc
treatment (by state hospitals) to a patient in need of the s breach of the right to
life in Article 21. The Indian jurisprudence has clearly indicateat the right to health

can be concluded from Article 21. In this reference, the South African judges say:

16 At para. 11 of the judgment, reprinted in (Ramana2005: 50).
I At para. 22 of the judgment, reprinted in (Ramaha2005: 53).
1 AIR SC 2426
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“This is precisely the sort of case which would faithin section 27(3), It is one
in which emergency treatment was clearly necesgary.The treatment was available
but denied*®

We learn that there is a right to health in the South African t@otisn, and that
the state has to take positive steps to safeguard this righeudowhis right to health of
Section 27 is confined to emergency treatment and does not give tcketeto full
medical treatment, if the public resources are not availabMould be interesting to see
whether the scope of Section 27 would be extended, if the resourceadable at some
point of time in the future. However, one can only speculate over thesigueat present.
In this particular case, the court pointed out that it will havedmptia “narrower or
specific meaning® of Section 27.

We have learnt from this discussion so far that courts in SoutlkeaAfgalize
economic, social and cultural rights, and that they seem to Ibegwo enforce such
rights as much as the resources of the society permit. Howeggrower of the courts is
bound, and the Constitutional Court has clearly expressed that eyessl dfas to be
examined case-by-case. | would not be as pessimistic as Rlotk&arkin, who do
nevertheless have very important points, are. Rather, | see thévasjdor the future
rather optimistic, because the slow transformation of South Afiasaalready begun in
the policy sphere, and maybe (and hopefully) it does not need assuppbrt of the
courts in the future to proceed. Seleoane (2002: 146; emphasis added)jswitry
extensive empirical study about all seven second generation hugh#s) with the goal

to examine how they are practically enforced, comes to his very reasonalblesiconc

“It seems clear in respect of each of the seveiosamonomic rights that, from
an empirical standpoint, there is a huge distaheé must still be travelled before the
deprivation which is sought to be addressed byséwen rights can be dented. This is not

19 At para. 18 of the judgment, reprinted in (Ramaha2005: 53).
20 At para. 17 of the judgment, reprinted in (Rameha2005: 52).
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to deny that progress has been made in the fulfitroé a number of the seven rights
under considerationWith reference to housing, for instance, it is ffigant that 75% of
the houses government promised in 1994 have bdierrad’

In other words, there is still a lot of work to do. But the pantmgdlementation of
economic, social and cultural rights, with help of the ConstitutionaltCmsugradually

happening to some extent. These are prospects to build upon in the future.

2.) India

How did Indian courts react in the past in cases that were ceuacevith
economic, social and cultural rights? Recalling Chapter II.A.2hisfgaper, we should
not expect that citizens can enforce economic, social and cuitgingd, because Article
37 unambiguously states that the rights of Part IV of the constitution (D&dtinciples
of State Policy) are not enforceable, but only compulsory guidelanabé policy of the
Indian states. In other wordde jurethere exists no legal channel to remedy a case where
states have not acted in pursuit of Part IV of the constitution.

But as it can be said already now, activist judges and lawgsre/ell as other
well-spirited citizens have invented mechanisms that make thenlindigsprudence
unique and the “Supreme Couwrftindia a Supreme Couftr Indians” (Baxi 1994: 143,
emphasis as in original). We will see how economic, social cattdiral rights have
become enforceable to some extent in India, kudos to the creatilétyabfprofessionals,

who identified the need to interpret the constitution as a whole, imtiest of those
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who have the sovereignty within the Indian state — namely the peoplthis-purpose, |
will refer to a few landmark cases and judgméhts.

Dam and Tewary (2005: 384) point out, the ‘virtual unity’ the Supremet®adr
earlier created between Part Ill and Part IV of the doisin, thus rejecting
Fundamental Rights to be superior to the Directive Princfplesactual fact, this does
not simultaneously supersede Article 37. But it is astonishing thh@sethe Supreme
Court teleologically ‘overruled’ this provision of the constitution #mas underlined its
role as a social reformer in augmenting the status of econeoadi@l and cultural rights
to the same level as civil and political rights. In 1986, it readihective Principles into
the Fundamental RightSection and made them directly enforceable through a wide
interpretation of the right to life (Article 21), in conjunction lithe right to
constitutional remedies (Article 32). In the much cited and stunnisgQ@iga Tellis v.
Bombay Municipal Corporatidfi, it rules that “the right to life which is guaranteed by
Article 21 includes theight to livelihood?%. The Supreme Court continues that Article
39(a) and Article 41 (both Directive Principles) oblige the state to s¢karlivelihood to
its citizens and take the necessary steps to provide thensitigéh employment in case

of unemployment, respectively. Then the court maintains that

“Article 37 provides that the Directive Principleyrough not enforceable by
any Court, are nevertheless fundamental in thergavee of the country. The Principles
contained in Arts. 39(a) and 41 must be regardede@slly fundamental in the
understanding and interpretation of the meaning@ment of fundamental rights. [...]
But, any person, who is deprived of his right to livebld except according to just and

2L A part of the following text has been adapted framother paper of mine: “Citizens’ Action and Jiglic
Activism through Public Interest Litigation: Makinghe Constitutional Goals True?”, online at
http://www.subin.org/pil.pdf.

% The authors refer thlinerva Mills Ltd v Union of India AIR 1980 SC 17§@ra. 56 where it is said that
“to give absolute primacy to one over the otherdldde] to disturb the harmony of the Constitution”

> AIR 1986 SC 180.

24 AIR 1986 SC 18093, para. 32My emphasis.
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fair procedure established by laggn challenge the deprivation as offending thetrigh
life conferred by Art. 212°

We can learn from this verdict that the right to life of Article 21 includegld to
livelihood, which itself covers wide sections of Part IV of the dtuntgtn, thus assigning
the economic, social and cultural rights as embedded in the Daéuinciples the status
of legally enforceable Fundamental Rightler the aforementioned conditions. In other
words, Article 37 becomes void when the court sees it as pertinémtnhaf the rights
of Part IV includes a right to livelihood. This opens the door for theeais of India to
sue the state while claiming the right to life, if the datdoes not comply with the
obligations as stated in Part IV of the constitution.

Let me amplify the bandwidth of this mechanism the Indian Suprf@ourt has
developed. The right to constitutional remedies (Article 32), in colmmeatith the right
to life (Article 21), was again instrumental to overrule the prowighat the Directive
Principles are not directly legally enforceable (Article 3@)Subhash Kumar v. State of

Bihar?®, another case that was invoked through a PIL, the court ruled that the

“Right to live is a Fundamental Right under Art. @fithe Constitution and it

includes the right of enjoyment of pollution freeater and air for full enjoyment of

life”. %’

From this example, we can see that although de jure secondty@mdruman
rights are not enforceable, the Supreme Court has reacted taivardistrimental living
conditions in India and established a legal mechanism for enforbese trights, in
creating a constitutional unity between first and second genetatioan rights. In other

words, the economic, social and cultural rights might nadéo@ire enforceable, butle

% AIR 1986 SC 180, 194, para..3@y emphasis.
% AIR 1991 SC 420.
2 AIR 1991 SC 42@124, para 7.
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facto this novel mechanism that has been invented gives the citizendiaafsbhbme hope
to demand positive action from the Indian state with regard to thkenmeptation of
these rights. We should note that in India, the role of ‘reformdggs’ was imperative
for interpreting the constitution pro-second generation human rights. réimains a

crucial point.

3.) Appraisal

In a comparative perspective, we have two interesting scenariSsuth Africa,
economic, social and cultural rights are part of the Bill ohRignd legally enforceable.
However, Section 36 limits the application of all rights sigaifity. On the flipside,
Section 39 enables judges in the future to use international anghftae for the further
interpretation of these rights and thus renders a ‘creative iatation’ of these rights
possible. Even to date, we have interesting evidence, in which the kbavetsompelled
the government to act positively in accordance with economic, social andatughts.

In India, judges did ‘creatively reinterpret’ the constitution, inesrto make
economic, social and cultural rights work. As we have seencl&r7 prevents the
judges from enforcing the economic, social and cultural rightsidglown in Part IV of
the constitution. However, in a few landmark judgments that areagleethto establish a
constitutional unity and reinterpret the Indian constitution in favomefditizens, the
judges have made Article 37 practically void. Citizens can ckgonomic, social and
cultural rights, if they can prove that their right to live, or mioreadly, their right to a
livelihood, is impaired. The creativity of Indian judges and lawyessldc be an
interesting precedent for South African judges, if they are willmgnterfere with the

legislative and executive branches of the government for the benefit ofole.pe
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But as the South African judges point out themselves, their constitigion

different to the Indian one:

“In India the Supreme Court has developed a jundence around the right to
life so as to impose obligations on the state apeet of the basic needs of its inhabitants.
Whilst the Indian jurisprudence on this subjecttaors valuable insights it is important
to bear in mind that our Constitution is structudifferently to the Indian Constitution.
Unlike the Indian Constitution ours deals speclficén the bill of rights with certain
positive obligations imposed on the state, and wiitedoes so, it is our duty to apply the
obligations as formulated in the Constitution amd to draw inferences that would be
inconsistent therewith?®

This statement elucidates the difference of the South African lad@n
constitution, and the reservation of the South African Constitutionalt Gowse the
Indian approach. However, | can think of two possible scenarios. Eitheesiharces are
available, and the judges make their decisions increasinglyan & economic, social
and cultural rights. Or, in accordance with Section 39(1)(c), the sutkgen from the
Indian experience, reinterpret the constitution in favor of increlgsgrgnting economic,
social and cultural rights for the people and put harder obligatiohe state to spend its
income for social projects. This is not unlikely, as it only needssomgle landmark
judgment to create a precedent. And it is common that in judicieliggacertain trends
of interpretation are followed. So | could imagine that one judge adtall rolling in
creating a progressive body of case law that might iretitesupport the government in
pursuing a social revolution for a country that was heavily shaken by apartheid.

We should conclude this section by making the following statenteoiith
African legal practice in terms of economic, social and cultughts is thus far quite
modest. But by no means are such rights only written on paper or hélfoine cases

have shown, there is a respectable probability that future judgessérmore positive

28 At para. 15 of th&hiagraj Soobramoney v. Minister of Health (KwazMatal) judgment, reprinted in
(Ramcharan 2005: 51).
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obligations on the state for becoming active. In India, judges amd &etyvists have
helped to make economic, social and cultural rights reality, althouttieA37 defines
them as not enforceable. Maybe it needs legal activism, if goestsniail. But this
could also be dangerous. The pendulum could swing back and transform cahatries
have strong judicial branches into judicial dictatorships. Thdteisianger of law, if it is
interpreted teleologically in consideration of undefined valuesoéimel axioms that go

beyond the literal meaning of the constitution, which was so carefully drafted.

I11. Conclusion

What do we learn from the comparative approach of this paper? bédient
points have already been noted in the appraisal sections of this paper. Let me sum up.

It is definitely far-fetched to claim that economic, sociadl @ultural rights exist
only on paper. We have seen at the example of both the South Afriddndsan case
that economic, social and cultural rights have an important role inrabgective
jurisprudence. In South Africa, we are at the beginning of a compiebens
jurisprudence, keeping in mind that the South African constitution iggasyears old.
However, it can be inferred that there is a ray of hope in theifsthe resources of the
state increase and if the judges take the constitutional terdllft In India, we have a
comprehensive body of legal decisions with regard to second gendratitan rights.
While initially, the Supreme Court had identified civil and paoditidghts as superior to
economic, social and cultural rights (Rudolph and Rudolph 1987: 109; Sathe 2002: 106),
the courts’ judicial conservativism changed in the aftermatihefstate of emergency.

Although economic, social and cultural rights are de jure not patteoFtundamental
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Rights catalogue of the constitution (Part Ill), courts in Irwiasider them to be on one
level with civil and political rights through interpreting the constitution venpvatively.

Although in South Africa, economic, social and cultural rights areqfdtte Bill
of Rights, their application is significantly limited in refieg to the availability of
resources. In India, these rights are not part of the Fundamentatls Rigt of the
Directive Principles of State Policy (Part IV). Nevertlssleas | have shown, they can be
legally enforced through creative legal detours. This makeinthan constitution and
jurisprudence unique in many regards. Judges have actively andoné&digtoverruled a
constitutional provision in order to give a row of hollow economic, s@ndl cultural
rights practical expression. In turn, in South Africa, judges @alieconstrained, and it
would require a lot of courage to act like Indian judges have doneisTinid impossible
though, as the determination of resources could be done more liberatigowr, South
African judges — and | consider this as a likely scenario, bedaresgn law is a justified
source of law in South Africa — could refer to Indian legal caséley are willing to
promote economic, social and cultural rights and thus a more rapgfdrmation of the
country. Hence, | would not call economic, social and cultural rightSouth Africa
ineffective per se It will probably take some more time to observe and estirtetie
effectiveness more profoundly. But these rights not only define the ethlthe post-
apartheid state in South Africa succinctly, the also offer amesiieg starting point to
foster a ‘socio-economic revolution’ in from the judicial branch of government.

The last point is an interesting point to be aware of. Althoagh dhould be
interpreted in the spirit of good faith, and ideally by neutrdbgs, often it depends on

the appointment of judges how constitutions are interpreted. In Indiathfergtdiciary
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was rather conservative. Only after the emergency, the jurisprudence baocagrideral
and palpable for the citizens, thanks to the chief justices Krisfenand Bhagwati. But
now, we can again discern a diametrically opposite trend, as SHE0H: (3757)
concludes in the context of the recent decision of the Supreme Gaudlum dwellers
do not have a right to a notice before eviction and demolition of ioeires?® In other
words, maybe not the constitution per se, but the persons who integmethie driving
forces behind any legal innovation. At this point, I miss the empikicawledge of
South African court decisions to estimate any similar trend for theipjudence.
Nevertheless, it can be said that both India’s post-colonial and 3dutha’s
post-apartheid constitutions offer innovative mechanisms for promotingnfoecement
of economic, social and cultural rights in their settings. Wita, we have seen the
practicability, although these rights de jure only exist in &gated form. And with
South Africa, where these rights exist explicitly, we e the rights are not that strong
at the moment, but that there is potential for the future, duringuttieial learning
process with the juvenile South African constitution. The Indian examqipks a lot of
hope for South Africa. And should South Africa become more effectith thie
enforcement of economic, social and cultural rights (which | expset)yill know that
second generation human rights are by no means phony. If legislations asdrcothrer
countries were serious with the implementation of economic, sawhtualtural rights,
they should learn both from the South African constitution and the Ingiiespjudence,
provide their citizens with legally enforceable second generationamunghts and

monitor their promotion sincerely.

2 The author refers talmira H Patel v. Union of India, AIR 2000 SC 1256
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